
The Reconstruction of Federal Reentry

I. Introduction
Awareness of the racially disproportionate harms of mass
incarceration, including the excesses wrought by the federal
criminal justice system, is perhaps at an all-time high.
Meanwhile, the men and women exiting federal prisons
continue to be rearrested at an unacceptable rate. This
Article explores how, for a host of reasons, current federal
reentry practices are largely ineffective, delivering neither
the level of support and assistance needed nor the level of
monitoring adequate to mitigate the risk of recidivism that
some individuals present.

We contend that there is no comprehensive federal
reentry “system” or strategy at all, and that, absent con-
gressional action, there likely will not be. It has been said
that “every system is perfectly designed to get the results it
gets.” Regrettably, this is the case for federal reentry; there
are significant structural, cultural, and bureaucratic obsta-
cles in the delivery of reentry services. Absent a major
realignment of authorities and resources, unsatisfactory
outcomes will likely continue. We propose that current
structures be dismantled, and then reconstructed, in
a fashion that might reverse mass incarceration and better
ensure community safety.

Before unpacking the specific shortcomings of federal
reentry, it is important to first acknowledge three aspects of
its current context. First, the American overreliance on and
acceptance of incarceration has been driven in large part by
our country’s racist history.1 Our nation incarcerates people
at a higher rate than any other country in the world, and the
patterns of arrest, conviction, and sentencing disparately
impact different racial groups, especially African American
and other communities of color, with concomitant negative
impacts on their families and communities. This has been
the reality within federal criminal justice for decades.

Second, this overreliance persists despite evidence that
incarceration is iatrogenic (i.e., it makes people worse than
when they entered). Notwithstanding its incapacitation and
punitive effects, incarceration exacerbates the risks (crim-
inogenic needs) and increases the barriers (responsivity
factors) that contribute to criminal conduct in the first
place.2

Third, what currently occurs within federal criminal
justice is not working. The men and women leaving federal
prison are reoffending and being arrested at an unaccept-
able rate. Now, fully aware of the drivers of disparities in
federal criminal justice and of the damage done by our
overreliance on incarceration, the federal government has

an opportunity to dismantle current reentry practices and to
reconstruct a more just, holistic, heavily resourced, and
cohesive reentry system, fully informed by social science.
We agree with James Oleson, who has written that

within the boundaries of the federal criminal justice
system, the uncoordinated and decoupled structure
of federal agencies, in which no one group of stake-
holders claim responsibility for the whole, limits the
potential of these [evidence based] innovations. In all
likelihood, without restructuring and adoption of
a truly reentry-centered vision of criminal justice, the
federal criminal justice system will continue to
deliver what it has delivered for the past thirty years:
a glut of imprisonment that is inefficient, unsustain-
able, and ultimately criminogenic.3

Below, we dig deeply into the current challenges of
federal reentry. In Part II, we consider the iatrogenic
nature of incarceration and consider how the organization
and culture of the Federal Bureau of Prisons (BOP) pri-
oritize security above all else. We suggest that perhaps the
BOP is not best positioned for some of its current reentry
responsibilities. In Part III, we explore the discontinuity
that men and women currently face as they proceed from
sentencing courts to incarceration within the BOP, and
then return to supervision by the judiciary. In Part IV, we
argue that U.S. Probation’s supervision function, partic-
ularly regarding its oversight and the funding of its law
enforcement function, is perhaps not best suited to reside
within the judiciary. In Part V, however, we provide an
example of how one federal probation office, on its own
accord, operated with a “truly reentry-centered vision.”
Finally, in Part VI, we offer recommendations for an
alternative approach that has the potential to reduce
recidivism and to improve outcomes for the men and
women reentering free society.

II. Incarceration and the Federal Bureau of Prisons
There is growing consensus, based on empirical literature,
that incarceration, at best, does no harm, but that often it
makes men and women worse than when they entered.4

Research demonstrates that incarceration negatively affects
emotional regulation, cognitive control, and emotion rec-
ognition, in addition to the more widely acknowledged
negative impacts on social and employment outcomes.5 But
this is not a new revelation, at least not to criminologists. In
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their landmark 1993 study, Robert J. Sampson and John H.
Laub wrote:

From our perspective, imprisonment may have pow-
erful negative effects on the prospects of future
employment and job stability. In turn, low income,
unemployment and under employment are them-
selves linked to heightened risks of family disrup-
tion. Through its negative effects on male
employment, imprisonment may thus lead indirectly
through family disruption to increases in future rates
of crime and violence.6

Incarceration is a necessary evil and should be a last
resort. Some men and women currently in federal prison
have committed heinous offenses and need to be incar-
cerated; and, when released to free society, they need to be
very closely monitored. The existence of such people will
ensure that incarceration remains part of the American
criminal justice system. But for other transgressors, incar-
ceration should be used sparingly, if at all. Perhaps for the
first time ever, we agree with former Congressman Newt
Gingrich, a highly partisan politician not known for being
soft on crime. He wrote:

Violent, dangerous criminals belong in prison, and
the cost of incarcerating them is money well spent.
But we are overusing imprisonment. More than half
of all people in federal prisons for drug offenses have
no violent history, and more than one-quarter have
no prior criminal history. Prisons are for people we
are afraid of, but we are locking up a lot of people
because we’re just mad at them.7

Continuing to overrely on incarceration, particularly given
the more tragic aspects of American history, is unjust, self-
defeating, and not cost effective.

The BOP has often been criticized for its failure to
provide men and women adequate preparation for release.8

Except for pursuing a GED, as required by statute, inmates
are not compelled to participate in any treatment or pro-
gramming, and judicial officers’ recommendations for
programming at sentencing are not binding on the BOP. In
a seminal essay from 1993, two correctional experts, one
a BOP researcher, argued:

It is the duty of prisons to govern fairly and well
within their own walls. It is not their duty to reform,
rehabilitate, or reintegrate offenders into society.
Though they may attempt these things, it is not their
duty even to attempt these goals, let alone their obli-
gation to achieve them. Prisons ought not to impose
upon themselves, by inclusion in a mission state-
ment, any responsibility for inmates’ future conduct,
welfare, or social adjustment. These are primarily the
responsibility of the offenders themselves, and per-
haps secondarily a concern of some others outside
the justice system. They should not be declared the
official business of prisons.9

There are some exceptions to such pessimism about the
potential for fostering behavioral change within prisons;
the BOP’s well-known Residential Drug Abuse Program
(RDAP) is a prime example. It is also true that the First Step
Act (FSA) of 2018 aimed to greatly enhance the BOP’s
ability to assess risk (including, for the first time, a focus on
post-release reoffending), increase impactful program-
ming, and incentivize participation.10 However, we have
concluded that the BOP, and perhaps all American prisons,
prioritize security above all else. Reentry is not the priority,
and arguably, a custodial environment—with little or no
freedom, surrounded by others who have chosen to engage
in criminal conduct, and cut off from the rest of the world—
is not an optimal setting to foster behavioral improvements.
A prison is perhaps more akin to a Petri dish that com-
pounds criminogenic tendencies.

A tell-tale sign of the primacy the BOP has placed on
security (and not rehabilitation) is the fact that the BOP
made virtually no effort to evaluate the effectiveness of its
programs for decades.11 It is hard to make sense of such
indifference to evaluating program effectiveness if reha-
bilitation and reentry have indeed been priorities. It belies
any true commitment to prioritizing behavioral change.12

The BOP faces many challenges in implementing
rehabilitative programming and changing procedures. One
of these—at the risk of touching a “third rail” of liberal
politics—is the collective bargaining requirements the BOP
confronts. Even the slightest modification of policies
impacting work requirements must be negotiated inter-
nally. Historically, correctional unions have not embraced
a therapeutic focus in their work, have opposed closing
prisons, and have resisted holding correctional staff
accountable. In recent scholarship, John Pfaff explored
some of the lesser-known forces behind mass incarcera-
tion, including private correctional companies and unions:

Public sector unions representing prison guards
have an incentive to fight for more prisoners to
ensure job security, if not job growth. The California
Peace Officer Association (CCPOA) is well known
for campaigning for tough-on-crime laws. The
unions also ensure that prison closures do not result
in lost jobs. In Pennsylvania, the state laid off only
three guards when it closed two entire prisons
in 2013.13

However uncomfortable and disappointing, a clear-eyed
view of the current federal correctional environment
requires one to acknowledge the constraints above, and
there are surely many more. Those challenges continue,
however, and become even more pronounced as we explore
the transition back into the community.

III. Discontinuity
The term continuity of care comes from health care science
and refers to a model based on assuring the “quality of care
over time . . . a process by which a patient and his/her
physician led care team are cooperatively involved in
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ongoing health care management toward the shared goal of
high quality, cost-effective medical care.”14 Previously, we
have used the term (dis)continuity of care to describe what
men and women in the federal criminal justice system
experience.15 The “care” referred to here consists of services
and resources to mitigate their deficits (i.e., the crimino-
genic needs and responsivity factors) in an integrated
fashion. Some of the current discontinuity is structural, tied
to the reality of a defendant’s apprehension and prosecu-
tion by the executive branch, adjudication and sentencing
by the federal judiciary, incarceration by the executive
branch, and subsequent supervision by the judiciary. Jim
Oleson has written:

Most criminal justice agencies perform their func-
tion narrowly. Typically, they know only their indi-
vidual processes and myopic objectives: few
collaborate to advance wider goals. So blinkered, one
government agency’s processes and procedures can
unintentionally hinder the mission of other agen-
cies. It is easy to understand how agencies could
(inadvertently) work at cross purposes within such
a labyrinthine structure as the federal criminal jus-
tice system. . . . [T]he challenges of a fragmented fed-
eral criminal justice system cannot be solved by
simply adopting a continuum of care model . . . the
problems are too great. They are political. They are
philosophical. They are structural.16

Below, we offer several examples of the discontinuity
that plagues the federal reentry process. In our experience,
the baton is too often dropped as men and women leave
BOP custody and enter supervision by U.S. Probation.

A. Treatment Inconsistencies
According to BOP policy, all treatment is voluntary. Except
for a statutory mandate requiring men and women in
prison to pursue their GED,17 no one is compelled to par-
ticipate in treatment, despite research that proves the effi-
cacy of coerced treatment. However, upon exiting prison to
a judge-imposed term of supervised release with U.S. Pro-
bation, men and women are often obliged to undergo
a variety of programs, both behavioral interventions and
monitoring programs. Consider a man sentenced to prison
for molesting children. He may spend a decade in federal
prison with no obligation to address his pedophilia. Yet,
upon his release, judge-imposed conditions, implemented
by U.S. Probation officers, will likely require intensive sex
offender therapy, including polygraphs and plethysmo-
graphs (used to measure sexual arousal), and being sub-
jected to searches of his home and the monitoring of his
personal computer and phone for illicit content.

From a risk reduction perspective, it is befuddling that
sex offender treatment is not compulsory while the indi-
vidual is incarcerated. Several correctional experts have
commented that, given the robustness of the social science
regarding what works in changing behavior, correctional
professionals who fail to adopt these evidence-based

practices are guilty of “correctional quackery.”18 This dif-
ference in treatment philosophies is compounded by dif-
ferences between executive-branch and judicial-branch
contracting authorities, which preclude the BOP and U.S.
Probation from “piggy-backing” on each other’s
community-based treatment contracts. This is a bureau-
cratic morass, at best.

B. Data Limitations
A second challenge is the limited data sharing between the
BOP and U.S. Probation. The BOP still sends most infor-
mation regarding prisoners and their release to U.S. Pro-
bation in pdf documents via email. The BOP’s primary data
system, SENTRY, while accessible to U.S. Probation, was
created in 1981 and is extremely antiquated and difficult to
use. To compensate for this, the BOP provides a weekly
“data dump,” which is generally accessible to probation
officers but not comprehensive. Moreover, the BOP has
multiple other data systems with critical information that is
not made available to U.S. Probation at all, and often not
made broadly accessible within the the BOP itself. This
includes basic case planning, psychological assessment and
programming details, records of visitation, correspon-
dence, financial transactions, and apprenticeship
participation.

Similarly, information concerning men and women on
supervised release, recorded in U.S. Probation’s PACTS
case management system, is not at all accessible to the
BOP. In a modern health care system, all the medical pro-
fessionals involved in someone’s care would have an obli-
gation to share critical data and would have access or
permissions based on need to know. There is, today, no
twenty-first-century approach to sharing data between the
BOP and the federal judiciary, not to mention the host of
other criminal justice agencies that interact with system-
involved individuals. Such data exchange is critical to
improving reentry outcomes. Regrettably, it will not come
into existence absent a congressional directive.

C. Privatization
A third challenge is the privatization of BOP reentry efforts.
BOP staff have no hands-on reentry duty within the com-
munity. Once released from federal prison, men and
women are housed and supervised in private, nonsecure
halfway houses, known as Residential Reentry Centers
(RRCs). For-profit entities control roughly 70% of these and
deliver services according to the BOP-issued Statements of
Work (SOWs). These SOWs do not require RRCs to hire
staff with the level of training, experience, and expertise
needed given the challenges, internal and external, facing
the men and women they house.

The BOP’s initial use of halfway houses in the 1980s
utilized trained BOP staff to manage and supervise these
facilities, which were envisioned to help men and women
adjust more gradually to the reality of free society. Also,
originally, halfway houses were less expensive than prison.
Today, however, the average daily cost of RRCs is greater
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than that of all but the most secure federal prisons, aver-
aging around $120 per day per resident. Aggravating this,
the BOP has had difficulty “siting” private-sector RRCs due
to local community resistance. This can lead to men and
women being placed in cities, and even other states, far
from the communities to which they plan to return. In the
current privatized contract structure, the BOP has very little
leverage to use in confronting the NIMBYism that limits
placement.

Most RRCs also provide location monitoring services for
some lower-risk inmates who have been compliant within
the RRC and are allowed to complete the balance of their
sentence at home. Oddly, U.S. Probation is statutorily
authorized, but not obligated, to offer this service directly to
the BOP, even though it can do so at half the cost of what the
RRC companies charge.

D. Information Silos
The passage of the FSA in December 2018—followed by
a government shutdown and later the first global pandemic
in 100 years—highlighted the ways in which information
silos weaken reentry efforts. One notable statutory change
in the FSA affected compassionate release. Under the
compassionate release system preceding the FSA, the BOP
could, upon request by a prisoner facing terminal illness,
propose early release to the sentencing court.19 The FSA
changed the procedures, authorizing prisoners to petition
for compassionate release to their sentencing court directly
if the BOP did not respond in a timely fashion. Yet, absent
BOP support of a prisoner’s request, access to and inter-
pretation of BOP-controlled medical records remained an
obstacle to the courts making informed decisions in these
cases.

Later, driven by the COVID-19 pandemic, Congress
passed the CARES Act to authorize the Attorney General to
release thousands of inmates back into the community on
location monitoring, even some with many years left in
their sentence. This surge of releases outstripped U.S.
Probation’s capacity to absorb them, leaving the gap to be
filled by the private-sector RRCs. Most recently, the BOP,
perhaps under political pressure, expanded its previously
stated method of counting pre-release credits, resulting in
the sudden release of over 2,000 men and women to U.S.
Probation supervision with little or no pre-release planning,
with 4,000 more following shortly thereafter. When under
duress, weaknesses in information sharing under the cur-
rent federal reentry structures come into clearer view.

The situation described above is not an example of what
twenty-first-century corrections should be. It is an incon-
gruous, wasteful, and inefficient situation. We turn now to
a final set of challenges.

IV. Sentencing Disparity, the Federal Courts, and
Community Supervision
The United States incarcerates a higher percentage of its
population than any other country in the world; it has
approximately 5% of the world’s population but accounts

for 25% of the world’s prisoners.20 The current U.S.
incarceration rate, 639 per 100,000, is 13% higher than that
of the country with the second-highest rate, El Salvador.
Particularly in the federal system, there are also glaring
racial disparities in rates of incarceration, driven by
inequities in enforcement patterns, prosecutorial practices,
and penalty structure, all of which have disproportionately
impacted communities of color, especially African Ameri-
cans. Department of Justice enforcement initiatives drove
BOP growth over the past three decades.21

The problems compounded by mass incarceration sub-
sequently fall on U.S. Probation. Almost 90% of the men
and women placed on federal post-conviction supervision
arrive after serving a period of incarceration.22 Many, if not
most, will have been detained even prior to conviction.23

And the recidivism rates for the men and women on federal
supervision remain stubbornly high. A 2021 report by the
U.S. Sentencing Commission (USSC) found that the
recidivism rates of a cohort released in 2010, and followed
for five years, was 49.3%,24 unchanged from a similar
USSC study conducted on a cohort released in 2005.
Another USSC analysis reported that 64% of violent
offenders are rearrested.25 Perhaps such rates of failure are
to be expected after years languishing in an iatrogenic
custodial system. But can U.S. Probation just not fix these
people?

U.S. Probation officers are directed to “use all suitable
methods . . . to aid a probationer or person under super-
vised release . . . and to bring about improvements in his
conduct and condition.”26 National policy identifies U.S.
Probation officers as the “primary change agents” for those
under supervision, with the goal of guiding them toward
“lawful self-management.”27 During the past ten or fifteen
years, correctional practice among U.S. Probation officers
nationally has progressed greatly, drawing on the latest
social science literature and embracing and advancing
evidence-based practices. However, as noted in the recent
USSC analysis, these efforts have apparently not led to
reductions in recidivism for the men and women leaving
federal prison. Below, we consider several obstacles that are
rarely, if ever, discussed. This is followed by a brief example
of how one district, nonetheless, was able to focus on
reentry in a holistic fashion.

A. Balkanized Structure
Developing supportive efforts for men and women upon
release is complicated by the unique structure of the federal
judiciary, particularly the autonomy of ninety-four separate
judicial districts.28 The judiciary is run by committee,
which is perhaps unfathomable to those from other parts of
the federal government. Policy changes are incremental at
best, and often not binding at the district level if a federal
judge thinks otherwise. In such a context, delivering high-
quality, consistent community supervision and supporting
reentry in a centrally coordinated manner is very difficult.
Each court chooses what to embrace. While such discretion
is critical to judicial independence and essential to
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sentencing, we contend that it is not ideal for consistently
delivering high-quality supervision and reentry services
across the country.

B. Limited Funding
National workload formulas determine the distribution of
financial resources among the ninety-four districts, and
funding priority goes to what are considered “must pay”—
specifically, Article III judges’ salaries and expenses (which
are constitutionally guaranteed) and rental payments for
courthouses and associated facilities. Whatever is left is
distributed to the supporting court units, such as U.S.
Probation and clerks’ offices. In fiscal year 2022, U.S.
Probation received a funding cut of over 14%,29 which is
currently severely straining operational abilities. Within
this context, reentry efforts receive scant support nationally.
In 2007, Congress allotted $30 million to support three
years of Second Chance Act (SCA) programming, yet less
than half was sent to the districts.31 The balance was instead
reabsorbed by the judiciary when faced with the sequester
of 2011 for general operations.

C. Lack of Reentry Focus
The entire Administrative Office of the U.S. Courts has
only one national staff position focused on reentry. By
comparison, the BOP has a full Reentry Services Division
with a staff of approximately 700, many of whom manage
and oversee private-sector contracted services. There is little
effort by the judiciary to engage upstream with the BOP,
but rather a “we’ll deal with this problem when it gets to us”
approach. To repeat the words of Jim Oleson quoted above,
“criminal justice agencies perform their function narrowly.
Typically, they know only their individual processes and
myopic objectives: few collaborate to advance wider
goals.”32 There appears to be institutional reluctance, per-
haps even an aversion, to substantive collaboration between
the judiciary and the BOP.

D. Ineffectual Law Enforcement Status
U.S. Probation officers have quasi–law enforcement sta-
tus.33 All sworn probation officers, whether they perform
a court-based function (pretrial services investigation,
writing pre-sentence reports) or work in the field, are enti-
tled to a generous law enforcement status in retirement.
Statutorily, U.S. Probation officers have arrest authority,34

yet judiciary policy prohibits them from making arrests.
U.S. Probation officers also receive firearms training at
a national academy, but the judges in each district decide
whether their officers are allowed to carry firearms. U.S.
Probation officers do not have “1811 status” as do many
federal law enforcement officers, which means they are
ineligible to receive the additional 25% Law Enforcement
Availability Pay made available for work during irregular or
unscheduled hours. This is despite policy requirements to
work weekends and nontraditional hours when supervising
higher-risk men and women. We contend that this awk-
ward, in-between law enforcement status, as currently

organized, hinders officers’ ability to effectively monitor
and interrupt the threat that some higher-risk people pose.

E. Lack of Transparency and Accountability
Lastly, and rarely if ever discussed, is the lack of transpar-
ency of activities within the judiciary. This is problematic in
two ways that impact reentry. First, people under supervi-
sion do not have access to their supervision record, where
officers note their efforts and interactions with those under
supervision. But access can be particularly important when
things go awry with the supervision process. Each sen-
tencing judge decides what, if any, supervision records can
be shared, and very rarely is there any broad disclosure.
Nested within the judiciary, U.S. Probation and the records
the court controls (which arguably should belong to the
person under supervision) are not subject to Freedom of
Information Act (FOIA) requests and therefore remain
beyond scrutiny. By contrast, even a person’s programming
records while in the BOP system are accessible via FOIA.
Since 1996, medical patients receiving treatment and ser-
vices have been entitled under the Health Insurance Por-
tability and Accountability Act to access their medical
records. Why, then, does a man or woman under the court’s
authority—supervised by an officer considered by govern-
mental authority to be their “primary change agent”—not
have a similar right to access critical information about
their own supervision?

Second, there is no centralized approach to, or
accounting of, officer misconduct. In reaction to a recent
account of misconduct by BOP staff, a U.S. Senator called
for the resignation of the BOP Director. While not dis-
counting the gravity of that report, it should be noted that
given the decentralized structure of the U.S. Courts, pro-
bation officer misconduct is not consistently addressed or
recorded. To our knowledge, there are no aggregate data
that demonstrate the presence or the absence of a problem.
This is not to suggest that misconduct by U.S. probation
officers is rampant, but, given the vulnerability of the
population under their charge, centralized oversight,
transparency, and accountability across districts is impera-
tive. This appears unlikely within the federal judiciary,
which has been very resistant to coordinated documented
oversight and is not obligated to provide public-facing
reporting.

V. A Success Story
We believe that the challenges facing U.S. Probation,
described above, constrain its ability to meet the com-
pounded problems of the men and women reentering free
society. But addressing the harms of incarceration is not
limited to assisting those reentering society through
behavioral change and additional resources upon release.
Indeed, any proposed initiatives must not be naive; a subset
of those released from federal prison pose significant risk to
the community and may reoffend quickly. To significantly
mitigate the risk of new criminal activity—especially by
higher-risk individuals—supervision must contemplate
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both supportive programming and robust monitoring,
including through law enforcement measures.

There is reason for hope. Previously, we have docu-
mented the efforts of one federal Probation Office, the
Eastern District of Missouri, to provide a holistic approach
to reentry, an approach that was taken in the absence of any
national direction.35 The investigative and supportive
activities described included a comprehensive effort to
improve reentry, such as vocational assessments in pre-
sentence reports; leveraging the BOP’s SENTRY database to
identify training and certification completed while in
prison; conducting remote needs assessments; providing
cognitive behavioral therapy directly to the incarcerated;
coordinating family video conferencing as well as in-person
visitation to maintain prosocial ties; facilitating application
to Medicaid prior to release; significant use of spending
authority brought by the SCA; hiring specialized staff,
especially those trained in social work; and much more.

Without a doubt, the U.S. Probation office in the Eastern
District of Missouri represented the gold standard in
assisting released men and women. What has not been
recognized, however, is the district’s equally robust law
enforcement approach to monitoring. These efforts
included the following: providing national search-and-
seizure training prior to the creation of the national training
academy; early adoption of the Global Positioning System
(GPS) to track higher-risk people; using voice stress analy-
sis in addition to polygraphs, particularly for those con-
victed of sexual offenses; establishing a forensic lab for
analyzing seized computers and phones; using trained dogs
capable of detecting unauthorized computers and cell
phones; and intensive contact requirements, including
weekends and after hours, for higher-risk individuals;
among other methods. Even within a fractured and under-
resourced system, the Eastern District of Missouri
demonstrated what is possible through a holistic and mul-
tidimensional focus on improving outcomes for individuals
reentering society.

Some perceive efforts to improve reentry as liberal-
minded and overly felon-friendly. That is inaccurate at best
and damaging at worst. Balanced, holistic approaches are
critical for improving community public safety outcomes.
Such an approach would limit the likelihood of low-risk
people being exposed to the criminogenic effects of incar-
ceration and ensure that those who need to be incarcerated
receive the best available evidence-based programming in
a context that truly prepares them to reenter free society.
Any back-end efforts to safely reduce incarceration levels
must include a balanced approach that makes use of state-
of-the-art practices both in behavioral change and
community-based law enforcement. Merging the best of
the BOP’s and U.S. Probation’s reentry efforts could be one
solution.

VI. Reconstruction
The federal government has provided significant funding to
the states to reimagine how they organize their criminal

justice systems, in order to both reduce incarceration and
save money. Is it not curious, then, that the federal gov-
ernment has not turned a broader lens on itself? The BOP
has received most of the attention, mostly unwelcome, in
recent years. But any real possibility of improving outcomes
requires a more open mind, informed by a detailed
knowledge of current dysfunction across branches of gov-
ernment. Consider the recent comments of a former acting
BOP director, Hugh Hurwitz:

[We] need to rebuild our criminal justice system so
that it is smaller, less punitive, more humane, and
safer for all. With political will, independent over-
sight, and an unwavering commitment, we can make
holistic change to a system long in need of it. U.S.
prisons are in crisis, riddled with deep and systemic
ills that won’t be cured by simply replacing the BOP
chief.36

Neither the BOP nor the judiciary—as they currently
function—is structured to effectively meet the needs of
individuals under supervision and improve critical public
safety outcomes upon release. Could the BOP’s reentry
efforts—which have been significantly augmented by the
FSA—be integrated with U.S. Probation’s post-conviction
operations into a new separate agency? Do the harms of
mass incarceration warrant the creation of an agency truly
committed to minimizing unnecessary incarceration,
expanding noncustodial options, and improving outcomes
for individuals upon release? Such an agency could be
independent from the current constraints of both the
judiciary and the BOP. To quote Hurwitz again:

We also continue to over-incarcerate people with
mental health disorders, and troubling racial dispari-
ties in the system persist. How do we move forward?
We must rethink our overall approach to incarcera-
tion to ensure that only the right people—those who
need to be separated from society or require inten-
sive reentry programming—are confined for the
appropriate amount of time. Shuttering these aging
lock-ups, some of which are more than a century old,
would allow the BOP to reallocate staff and resources
to the remaining facilities, improving safety and
security while strengthening programs and
services.37

Such an agency could be built on a foundation of
evidence-based practices and could prioritize the skills and
abilities necessary for the profession. This agency could
operate under the premise that, because the federal gov-
ernment bears the responsibility for incarceration, it bears
an equivalent responsibility to the people under its care
during and after incarceration. We will close with some
recommended tasks that such an agency might assume.
Adopting these changes would mark a major step forward
in reconstructing federal reentry.

• Assist the BOP with downsizing prison infrastruc-
ture, including retrofitting some aging facilities into
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state-of-the-art job training centers, with vocational
programs informed by the real labor needs in the
communities to which people will return. This pro-
gramming would then be coordinated with
community-based training upon the commence-
ment of supervised release, and funded under SCA
authority.38

• Establish and staff government-owned halfway
house facilities built upon evidence-based practices
that would incrementally replace the system’s cur-
rent reliance on for-profit entities. These would
include intensive programming and comprehensive
wraparound services (e.g., securing identification,
health care benefits) in their local communities,
assuring the best chance of post-release success.

• Ensure that RRCs’ time frames are maximized for
all, consistent with the statutory changes brought by
the SCA.

• Require that those convicted of some charges (e.g.,
sex offenses) participate in programming while still
in a quasi-custodial environment.

• Assume supervision of all those under community-
based home confinement and leverage private-sector
technologies that can both make programming
available remotely and track an individual’s where-
abouts in real time.

• Assist the BOP with FSA implementation, particu-
larly the delivery of rehabilitative programming
within RRCs and for those on home confinement,
and management of FSA credits.

• Integrate all relevant personal data held by the BOP
and U.S. Probation to ensure continuity of care,
include consolidation of disparate risk assessment
tools built on shared data, and track outcomes
through the completion of supervised release and
beyond.

• Assist the judiciary with systematically revisiting the
custodial sentences of men and women whose risks
have been reduced, for whom there appears to be no
further benefit to imprisonment.

• Provide balanced, field-based supervision for post-
conviction, higher-risk men and women, with stan-
dardized practices across the country, particularly
reentry resources and intensive monitoring.

• Ensure continuity of treatment providers as men and
women progress to supervised release.
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